The Healthcare Industry Wants to Know What Amazon, Berkshire, and JPMorgan Are Up To: Could Optum Inc. v. Smith Provide Answers? by Kilgore, William B.
The Healthcare Industry Wants to Know What
Amazon, Berkshire, and JPMorgan Are Up To: Could
Optum Inc. v. Smith Provide Answers?
February 18, 2019
Blog Post | 107 KY. L. J. ONLINE | February 19, 2019
The Healthcare Industry Wants to Know What Amazon, Berkshire, and JPMorgan Are Up To: Could Optum Inc.
v. Smith Provide Answers?
William B. Kilgore[1]
 
In January 2018, Amazon, Berkshire Hathaway, and JPMorgan announced that they were partnering to start an
independent healthcare venture focused on providing “simpli ed, high-quality and transparent healthcare at a
reasonable cost” to their U.S. employees.[2] The new venture does not currently have an o cial name but is
often referred to by the nickname ABJ or ABC.[3] In a joint statement, Amazon, Berkshire Hathaway, and
JPMorgan indicated that their new joint healthcare company would initially serve only their U.S. employees, but
left open the possibility that ABC’s services could become available to all Americans.[4] The founding trio
insists that ABC will not be a “pro t-seeking” venture and was formed to service the healthcare needs of their
employees, but other well established healthcare corporations are concerned about whether or not that is true.
[5] One company that is particularly concerned with Amazon, Berkshire Hathaway, and JPMorgan teaming up to
form ABC is Optum, a subsidiary of UnitedHealth Group.[6]
On January 19, 2019, Optum  led a complaint against one of its former senior executives, David Smith, in
federal court in the District of Massachusetts alleging that Mr. Smith breached his contract with Optum and
misappropriated trade secrets under state and federal law.[7] Recently, Mr. Smith testi ed in court and denied
misappropriating any trade secrets when he decided to leave Optum to work for ABC.[8] Mr. Smith’s testimony
provided a rare insight into ABC’s plans going forward.[9] Other than the January 2018 joint statement, Amazon,
Berkshire Hathaway, and JPMorgan have not provided much public information regarding their ultimate goals
for ABC.[10]
There is a belief that Optum is potentially using its suit against Mr. Smith to gain information regarding ABC’s
current and future plans.[11] In its original complaint against Mr. Smith, Optum expressed its belief that ABC
will very soon be a direct competitor in the health care business, if it is not already.[12] In Optum’s complaint
against Mr. Smith, Optum expressed its belief that ABC’s ultimate goal is “to disrupt the healthcare industry as
it exists today.”[13] Additionally, at last week’s hearing, Optum’s counsel asked ABC’s chief operating o cer,
Jack Stoddard, whether ABC planned to become a competitor to Optum in 2019.[14] Mr. Stoddard answered, “I
don’t want to box in the company, but that is not in our plans.”[15] The presiding judge, Judge Mark L. Wolf,
advised Optum that “this is not the opportunity or to be a vehicle for getting information about someone you
characterized as a competitor.”[16]
This begs the question, is Optum’s suit against Mr. Smith really about Mr. Smith’s potential breach of contract
and misappropriation of trade secrets or is Optum hoping that through litigation it will uncover information
about ABC’s future business plans? After Optum  led suit against Mr. Smith, Mr. Smith submitted to the court a
motion to compel arbitration per the arbitration clause included in his Optum employment contract.[17] The
court denied Mr. Smith’s motion, but Mr. Smith  led a notice of appeal to the United States Court of Appeals for
the First Circuit on January 30.[18] On Tuesday, February 5, Judge Wolf paused the current case between
Optum and Mr. Smith until the First Circuit makes a decision regarding the denied motion to compel arbitration.
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[19] The First Circuit will determine whether the litigation between Optum and ABC’s David Smith continues or if
the current dispute will be resolved outside of court in arbitration.
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